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GENERAL COUNSEL’S REPORT

Under the Enforcement Priority System, matters that are low-rated |

- | are forwarded to

the Commission with a recommendation for dismissal. The Commission has determined that

pursuing low-rated matters, compared to other higher-rated matters on the Enforcement docket,

warrants the exercise of its prosecutorial discretion to dismiss these cases. The Office of General

Counsel scored MURSs 6287, 6288 and 6297 as low-rated matters. These matters involve some of
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the same complainants and respondents and allege similar violations. Thus, we have consolidated
the three matters into one General Counsel’s Report.
L MUR 6287

In this matter, Kerry Wilson filed a complaint against the Liberatore for Congress
Committee and Louis G. Baglietto, Jr., in his official capacity as treasurer [in all three MURs]
(collectively “the Committec™), Philip L. Liberatore’, IRS Problem Solvers, Inc., Cerenzia Foods,
Inc., Namepiate, Inc., and RTS Logistics, Inc. Specifically, the complaimmnt allegas that the
Committee: (1) filed its April 2010 Quarterly Report four deys late; (2) accepted eontributions from
three corparations totaling $750; (3) received an in-kind contribution relating to a campaign bus or
made an expenditure for a bus, but failed to report the in-kind contribution or expenditure; an_d “4)
failed to report an in-kind corporate contribution from IRS Problem Solvers, Inc. relating to the use
of the corporation’s stationery for a letter advoﬁating Liberatore’s election, which was mailed to
members of a local chamber of commerce.

In response to the complaint, the Committee explains that the April 2010 Quarterly Report
was late due to problems with filing the report electronically. Thus, the Committee filed the report
using an alternative method developed by the Commission. The method entailed mailing a compact
disk via Uhited States Pantal Service Express Mail to the Commission on April 15, 2010.
Subsequently, after communication with Commission staff, the Committee asserts tbat it filed the
April 2010 Quarterly Report electronically on April 19, 2010. In regard to the alleged corporate
contributions, the Committee acknowledges that the contributions were made by friends of the
candidate who were unaware of the prohibition on corporate contributions. The Committee also

notes that it complied with the Commission’s regulations regarding possible corporate contributions

! Philip Liberatore was an unsuccessful Congressional candidate from California’s 42nd Congressianal District.
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by depositing the contributions into its account, determining the legality of the contributions,
refusing to spend the funds, and ultimately returning the corporate contributions to the contributors.
The Committee points out that it reported (i.e., through memo entries) each of the corporate
contributions as a “possible illegal source,” on its April 2010 Quarterly Report, and stated on the
report that the refunds for these contributions would be reported on its 2010 Pre-Primary Report,
due on May 27, 2010.2

With respect to the alleged contribution relating to the use of the campaign bus, the
Committee responds that the expenditure occurred on April 6, 2010, and would ke reported on its
2010 Pre-Primary Report due on May 27, 2010. In regard to the alleged contribution from IRS
Problem Solvers, Inc., in connection with the Committee’s use of the corporation’s stationery, the
Committee states that IRS Problem Solvers, Inc. made no cash or in-kind contributions to the
Committee and the letter did not use the corporation’s logo or trademark to solicit funds. The
Committee also adds that the letter was sent to the restricted class of the Brea Chamber of
Commerce and is permissible under 11 CF.R. § 114.3.

In addressing the issue of the late filing of the April 2010 Quarterly Report, this Office notes
that the Federal Election Campaign Act of 1971, as amended ( the “Act”), states that each treasurer
of a committee must file a report af contributions and disburcements io aocordanoe with
2US.C. § 434. If a Committee files a quarterly report, it shall be filed no later than the 15th day
after the last day of each calendar quarter. 2 U.S.C. § 434(a)(2)(ii). Reports must be filed
electronically if a committee receives more than $50,000 in contributions or makes expenditures of

this amount. 11 C.F.R. §§ 104.18(a)(i) and (ii). The Committee claims that it had problems filing

2 Cerenzia Foods, Inc., one of the corporate respondents, stated that it was unaware that corporations were
prohibited from making conitibiitions to federal canditiates, and noted that the Committee had promptly refunded the
contribution. The other corporate respondents, Nameplate, Inc. and RTS Logistics, Inc., did not respond to the
complaint.
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its report electronically and, therefore, filed it by express mail. Subsequently, the Committee, after
communicating with Commission staff, resolved their technical problems and filed the report
electronically, on April 19, 2010. Thus, it appears that the Committee took the necessary steps to
ensure their report was timely posted to the public record. We note that the public record was
updated on October 5, 2010 in order to reflect that the report was technically received en April 15,
2010.

In regard to the corporate contributions received by the Committee, the Act provides that
corporations and labor umions are prohibited from making contributions in connection with a federal
election. See2 U.S.C. § 441b. Contributions that “present genuine questions” as to whether they
were made by corporations may, within ten days of receipt, be deposited into the Committee’s
account or returned to the contributor. See 11 C.F.R. § 103.3(b)(1). If the contributions cannot be
determined to be legal, the treasurer shall refund the contributions within thirty days of receipt. Id.
Conversely, contributions that do not “present genuine questions” as to whether they were made by
corporations or other prohibited sources and, thus, prohibited on their face, should be refunded
within ten days of receipt. /d. The Committee determined that the contributions were prohibited, so
it refonded the three corparate sontributions and disclosud the refunds on its 2010 Pre-Primary
Repen't.3 The Committee mceived the cantrilngticns fiom Cerengia Foods, inc., Namephie, Inc.,
ard RTS Logistics, Inc., on February 15, 2010, February 24, 2010, and February 21, 2010,

respectively, and refunded the three contributions on April 13, 2010. It is noted, however, that the

3 On July 27, 2010, the Reports Anglysis Division (“RAD") sent a Request for Atlditional Informsition (“RFAI”)
to the Committee concerning its 2010 Pre-Primary Report because the Committee failed to include a purpose for each of
the disbursements shown on its report. The report includes disbursements to Cerenzia Foods, Inc., Nameplate, Inc., and
RTS Logistics, Inc., for $250 each, which presumably represent refunds of their contributions. The RFAI requests the
Committee to file an amended report to include the purpose of the disbursements by August 30, 2010. The Committee
responded with an amended report dated August 31, 2010,
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Committee did not refund the corporate contributions within either the 10 day or 30 day time frame,
as required under 11 C.F.R. § 103.3(b)(1).*

In addressing the Committee’s reporting of the expenditure concerning the campaign bus, it
appears that the expenditure occurred on April 6, 2010 and, therefore, should have been reported on
the Committee’s 2010 Pre-Primary Report, which was filed on May 26, 2010 (and subsequently
amended on August 31, 2010). In the Eommittee’s response, it stated that it intended to list the
expentiture an its 2010 Pre-Primary Report. We carnut detarmine from that report whetiier the
Committee disclosed thiz expenditure because the Committee failed to include sufficient details of
its disbursements on either its amended or original reports. See footnote 2.

Finally, in regard to the alleged corporate contribution by IRS Problem Solvers, Inc.,
relating to the letter to members of the local chamber of commerce, the Committee noted that it paid
the entire costs of the communication. Thus, the only issue is whether the Committee’s use of the
IRS Problem Solvers, Inc. logo on the letterhead it used in the communication was permissible
under the Act and Commission regulations. Although it is possible that the presence of the
letterhead provided some tangible benefit to the Committee, the actual cost or intrinsic value of the
letterhead is unknown, but is likely insubstantial. Therefore, we believe that the use of Commission
resources are not further warranted in this case in light of the appurent de minimis benefit, if any,

received by the Committes through the placement of the corporation’s letterhead on its mailer.

4 Based on the Committee’s identification of the corporate contributors in its disclosure report, it appears that

contributions were prohibited on their face. Therefore, the Committee should have refunded the contributions within
ten days, as provided for in 11 C.F.R. §103.3(b)(1).



1104429025352

HwWwN

10
11
12
13
14
15
16
17
18
19
20
21
22

23

Case Closures Under EPS — MURs 6287, 6288 and 6297
EPS Closing Report
Page 6

II. MURG6288

This matter is based on a complaint filed by Michael Cargile alleging that the Committee
and Philip Liberatore used the campaign and campaign contributions for the purpose of promoting
Liberatore’s business, IRS Problem Solvers, Inc. in violation of the personal use provisions under
2 U.S.C. § 439a. Specifically, the complainant allegas that he received a letter from Philip
Liberatere, President of IRS Prmlilem Solvers, Inc. on the eorporation’s letteshead, detné February
24, 2010, which was mailed to 700 members of the local chamber of commerce. The letter states
that Liberatore i running for Congress, describes his experience as a business owner, identifies the
issues that comprise Liberatore’s campaign platform, states that Liberatore hopes he receives their
vote on June 8, 2010, and contains a disclaimer that the communication is paid for by the
Committee.” Accordingly, the complainant concludes that Liberatore may have used the letter to
promote his business, because the California Secretary of State had denied Liberatore’s request to
be identified on the voting ballot for the congressional primary election as “IRS Problem Solver,”
instead of by his legal name.

Ih MUR 6287, the Committee responded that 1t paid for the entire cost of the mailer. In
responding to the present complaint, the Committee maintains that the letter was a lawful attempt to
gain the support of members of the Brea Chamber of Commesce for the candidate’s candidacy for
Congress, and not to solicit support for Liberatore’s business, IRS Problem Solvers, Inc.
Additionally, according to the Committee, the only purpose in identifying the company was to
communicate empathy with other business owners. Furthermore, the Committee notes that the

letter did not solicit funds for the Committee. Additionally, the Committee argues that numerous

s In MUR 6287, this same letter was alleged to have been a corporate contribution to the Liberatore Committee.
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federal candidates have used their professional occupations to express their qualifications for office,
and the Act does not prohibit the identification of an individual’s business or occupation when
advocating for his election.

The letter does not seem to be for the purpose of promoting IRS Problem Solvers, Inc., the
business owned by Philip Liberatore, but rather to premote Liberatore’s candidacy for Congress.
Specifically, the letter promotes his candidacy because it irrcludes his campaign platform and asks
for the reader’s vote aa Junr: 8, 2010. As 1oted in our aaalysis fa MUR 6287, the actual cost o
intrinsic valve of the letterhead is unknown, but is likely de minimis. Thus, any potential violatian
arising from the inclusion of the corporate letterhead on the mailer, in this case, does not appear to
warrant the further use of Commission resources.

III. MUR 6297

This matter is based on a second complaint filed by Kerry Wilson (see MUR 6287) against
the Committee, Philip Liberatore and Philip L. Liberatore, CPA, a professional corporation. The
complaint alleges that the Committee accepted an impermissible in-kind corporate contribution
from Liberatore’s corporation and the corporation made an impermissible in-kind contribution to
the Committee, in violation of 11 C.F.R. § 114.2(a). Furthermore, the complaiat allegus that the
Committee failed 10 disaiosp this confributiois on its April 2010 Quarterly Report. Thr compiaint
also alleges that Philip Liberatore, CPA, a professional corporation, used its corporate resources to
facilitate contributions to the Committee. Specifically, the complaint alleges that the Committee
sent a campaign mailer to an unknown group of individuals on or about March 22, 2010, which
included a solicitation for campaign funds, and notes that the envelope that contained the mailer

identifies the Committee as the sender and includes a stamp mail permit number for postage that is
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the same mail permit number used by Liberatore’s accounting firm.5 Furthermore, the complaint
alleges thhf the Committee’s April 2010 Quarterly Report does not include any disbursement
concerning reimbursing Philip Liberatore, CPA for use of the mail permit.

In response to the complaint, the Committee states that corporate entities controlled by
Philip Liberatore, such as Philip Liberatore, CPA, and IRS Problem Solvers, Inc., have never made
contributions to the Committee. The Committee notes that it has reimbursed the two corporate
entitias, ns of June 4, 2610, for the fnir market value uof all thc resoumes used by the Committee
during the course of the campaign, including postage and the use of the mail permit, in the amount
of $1,320. Furthermore, the Committee points out that the payment was made within a reasonable
time and concurrent with the payment made to the postal vendor. Additionally, the Committee
states that the disbursements for the postage and mail permit were reported on its July 2010
Quarterly Report.

Corporations are prohibited from making a contribution in connection with any election to
political office, and a candidate or political committee is prohibited from knowingly accepting or
receiving any prohibited contribution. See 2 U.S.C. § 441b and 11 C.F.R. §§ 114.2(a) and (d).
Corporations are also prohibited from facilitating the making of contributions to a candidate, other
thao fo the separate segn:gated fimd of the corpnration. See 11 C.F.R. § 114.2(f). A oorporation
does not facilitate the making of a contribution ta a candidate if it provides goods or services in the
ordinary course of business as a commercial vendor.” Id. An example of facilitating the making of

contributions is providing materials for the purpose of transmitting or delivering contributions, such

6 The complaint also provides a copy of an envelope mailed by Philip Liberatore, CPA in April 2010, with the
contents of the envelope being unknewn, which has th same mail permit number that the Ccorshittee used on the
envelope containing the campaign mailer,

7 “Comusercial vondos” is defined as “any posons providing goods md servicee to a candidate or political

committee whose usual and normal business involves the sale, rental, lease or provision of those goods and services.”
11 CFR. § 116.1(c).
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as stamps and envelopes addressed to a candidate, See 11 C.F.R. § 114.2(f)(2)(ii). The use of the
mail permit, which allowed the Committee to mail the letter that solicited funds, is analogous to the
use of stamps as described in 11 C.F.R. § 114.2(f)(2)(ii). We note that the Committee responded to
this allegation by claiming that that use of the mail permit was permissible, since the cost was
reimbursed within a commercially reasonable time.® See 11 C.F.R. § 114.2(f)(2)(i)(B) and
11 CF.R. § 114.9(d). In this matter, it appears that Philip Liberatore, CPA, a professional
corporation, is an accoumting firra, not a commercial vendor that provides stamps or a aulk mail
permit in the ordinary course of its business. However, because the Committee has reimbursed the
corporation for the use of its resources and the amount at issue is relatively small, we do not believe
further use of Commission resources is warranted in this matter.

RECOMMENDATIONS

1. In MUR 6287, the Office of General Counsel recommends that in furtherance of the
Commission’s priorities and resources, relative to other matters pending on the Enforcement docket,
the Commission exercise its prosecutorial discretion and dismiss this matter, see Heckler v. Chaney,
470 U.S. 821 (1985), close the file and send the appropriate letters. Additionally, this Office
recommends thal the Cotimission rernind Cerenzia Foods, Irc., Nameplate, Inc., and RTS
Logistics, Inc., regarding the poohibition on making carporate contributions under 2 U.S.C. § 441b.

Also, this Office recommends reminding the Liberatore for Congress Committee and Louis G.

s While the mailer is dated March 22, 2010, the Committee did not reimburse Philip Liberatore, CPA, a
professional corporation, until June 4, 2010. Thereafter, the Committee reported the reimbursement on its July 2010

Quarterly Report.
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Baglietto, Jr., in his official capacity as treasurer, about the prompt refund requirements under
11 C.F.R. § 103.3(b)(1).

2. In MUR 6288, the Office of General Counsel recommends that in furtherance of the
Commission’s prioritics and resources, rclative to other matters pending on the Enforcement docket,
the Commiission exexcise its prosecutorial discretion and dismiss this matter, see Heckler v. Chaney,
470 U.S. 821 (1985), close the filc and sond the apprepriate letters.

3. In MUR 6297, the Office of Genoral Counsel recommends that in furtherance of the
Commission’s prioritics and resources, relative to other matters pending on the Enforccment docket,

the Commission exercise its prosecutorial discretion and dismiss this matter, see Heckler v. Chaney,

470 U.S. 821 (198S), close the file and send the appropriate letters. |

Christopher Hughey
Acting General Counsel

1/30 ) BY: -
Date/ ’ Greg((y R. Baker
Spccial Counsel
Complaints Examination
& Legal Administration
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